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Tips and Traps
when Entering -
Into a Retall

Lease

Many businesses are required to enter
into a lease to conduct their business.
When premises are predominantly used
to hire or sell goods and/or services to
the public, you will be entering into a
retail lease, which is the focus of this
article.

Considerations for tenants:
\When entering into a retail lease as a .
tenant, it is advisable to consider the
following major questions or issues:
e Check that you receive a disclosure .
statement and a copy of the
proposed lease at the negotiation
stage. The disclosure statement sets
out all of important aspects of the
lease, such as rent, outgoings and
other obligations.
e |s a personal guarantee required by
the landlord? It is always advisable to
avoid providing a personal guarantee
if possible. Some landlords will accept .
a bank guarantee or security deposit
instead of a personal guarantee.
e Check whether the lease requires you
to provide a security deposit, and the .
circumstances when the landlord can
access those funds. Check whether
the deposit will be refunded at the
end of the lease. .
e Ensure that the term of the lease is
as agreed, and also check whether it
contains an option for a further term.
e If it contains an option for a further
term, make sure you diarise the last

Address: Level 1, 224 Queen Street

Melbourne VIC 3000

Mail: GPO Box 3045 Melbourne VIC 3001

date to give notice to the landlord

that you wish to renew the lease for a

further term.

How is rent to be calculated?

How is the rent to be reviewed?

Check the time periods for review and

also the method of calculating the

reviewed rent.

Check whether outgoings are either

included in the rent or payable

separately. Details of the outgoings
should be clearly set out in the
disclosure statement provided by the
landlord.

Check what insurance cover you will

need to arrange to comply with the

landlord’s requirements.

Check that the description of the use

of the premises is consistent with

your current (and future) use of the
premises.

Check the provisions with regard to

assignment and transfer — what are

the requirements?

If a fitout is being arranged, check:

U  Who is paying for the fitout?

U Is there a rent-free period while
the fitout is being constructed?

U If the landlord contributes to the
cost of the fitout, is that
contribution to be repaid at the
end of the lease?

i What are the design
requirements of the landlord?
What are your obligations regarding

upkeep of the premises - for

example, how often are you required
to re-paint or re-carpet?

What are your obligations to “make

good” the premises at the end of the

lease? (this obligation can prove to be
expensive).

We suggest that you take digital

photos of the premises at the start of

the term, so that the initial condition
of the premises is recorded. This will
be useful if there are any later
disagreements regarding your
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obligation to restore the premises to
their original position.

Legal requirements

All Australian states and territories have
enacted legislation which regulates retail
leases:

Victoria Retail Leases Act (2003)

New South Retail Leases Act (1994)

Wales

Queensland  Retail Shop Leases Act
(1994)

South Retail and Commercial

Australia Leases Act (1995])

Western Commercial Tenancy

Australia (Retail Shops) Agreements
Act (1985)

Tasmania Fair Trading (Code of
Practice for Retail
Tenancies) Regulations
1998 made under the Fair
Trading Act

Australian Leases (Commercial and

Capital Retail) Act 2001

Territory

Northern Business Tenancies (Fair

Territory Dealings) Act 2003

In this article, we have only considered
the Retail Leases Act 2003 (Vic) (“the
Act”). However most of the other Acts
contain provisions which are similar to or
analogous to the ones highlighted here.
In Victoria, the Act sets out all of the
legal requirements and rules which
govern a retail lease. In Victoria, “retail
premises” is defined as premises which

are used for the sale or hire of goods by
retail or the retail provision of services,
and where the occupancy costs are less
than $1 million per annum.

Before entering into a lease

1. The landlord must provide a copy of
the proposed lease to the tenant at
the negotiation stage.

2. The landlord must provide the
tenant with a copy of the
information brochure prepared by
the Office of the Small Business
Commissioner.

3. The lease must be in writing and
signed by both parties.

4. The landlord must provide a copy of
the disclosure statement to the
tenant at least /7 days prior to
entering into a lease.

9. |If a disclosure statement is not
given, the tenant can withhold rent,
provided the tenant notifies the
landlord of their omission within S0
days.

6. If the disclosure statement is not
given (or it is misleading/false), the
tenant can terminate the lease
within 28 days (a warning notice
must be given to the landlord and
the landlord can object).

7. If the tenant is given the disclosure
statement after the above time
limit, they can terminate within 7
days of receipt.

8. There is a minimum 5-year term for
a lease (unless the tenant obtains a
Small Business Commissioner
certificate waiving right to 5-year
initial term).

9.  Where a tenant exercises an option
to renew a lease, the landlord must
give the tenant a disclosure
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statement 21 days before the end
of the current lease.
10. If the premises are mortgaged, the 10.
consent of the mortgagee will need
to be obtained. Usually this is at the -
cost of the tenant.

After entering into the lease: the
1. The landlord must give the tenant a

copy of the lease 28 days after it is

entered into.
2. The landlord has an obligation to

notify the Small Business

Commissioner with the details of

the lease within 14 dais after a

3.
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Commissioner.
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