
National Credit Code

Who does the Code
apply to?

provision of credit where

the debtor is a natural person

the credit is wholly, or
predominantly

for personal domestic or
household use
to purchase, renovate or
improve residential property
for investment purposes

New!

under credit contract

mortgages

mortgagor is natural person
mortgage secures
obligations under credit
contract

guarantees
guarantor is natural person
guarantees obligations
under credit contract

sale by instalments
hire purchase agreements

where hirer has right or
obligation to buy goods
at end of hire period
if charge for hiring goods (together with
any other amount payable under the
contract) exceeds the cash price of the
goods

under lease

contract for hire of goods
where no right or obligation
to purchase

Exemptions from the Code

short term credit
provision of credit < 62 days

credit without express prior agreement
e.g. savings account falls into debit

credit for which only
account charge payable

continuing credit contract
where charge for providing
credit is fixed

joint credit and debt facilities

part of credit contract where
credit and debit facilities
available

bill facilities provided by ADIs

facility under which credit provider provides
credit by accepting, drawing, discounting or
endorsing a bill of exchange or promissory note e.g. a cheque

insurance premiums by
instalments

provision of credit by an insurer for
purpose of payment to insurer of
insurance premium by instalments

pawnbrokers

provision of credit on the security of
pawned or pledged goods by a
pawnbroker in ordinary course of
pawnbrokers business

trustees of estates

by way of an advance to
beneficiary

employee loans

if employer not in the
business of providing credit

margin loans

as in section 761
Corporations Act 2001

Credit contracts

pre-contractual disclosure
provide consumer with

pre-contractual disclosure statement
information statement

making credit contracts

must be in written contract document

credit provider must give the
debtor a pre contractual
statement

credit providers name
amount of credit
annual % rates
calculation of interest
total amount of interest payable
repayments
fees and charges
changes
commission

warning statement

must not impose debtor's monetary obligations on the
debtor in respect of fees or charges prohibited by the
Code

interest charges

maximum amount of interest that may
be imposed under credit contract
prohibits early payment of interest charges

credit providers obligation to account

credit provider must give
periodic statement of
account to debtor (min 40
days)

statement period
balances
credit provided
identify of supplier
interest charges
payments to or from account
alterations

certain transactions not to
be treated as contracts

deferrals, waivers or postponements of
amounts under existing credit contracts
does not create new credit contract s 40

Related
mortgages and
guarantees

mortgages

must be in form of written mortgage document
credit provider must give copy for mortgagor to keep
mortgages that do not describe or identify the property
subject to the mortgage is void
mortgages of future property is void
provision in mortgage that goods supplied from time to
time under continuing credit contract are subject to
mortgage is void

third party mortgages
prohibited

each mortgagor must be
debtor under credit contract

prohibited securities

employees' remuneration or
superannuation
essential household property
property used in earning an income

mortgagor not to assign or dispose of
property that is subject to a mortgage
without credit provider's consent

credit provider must not unreasonably
withhold consent or attach unreasonable
conditions

guarantees

must be in writing and
signed by guarantor
copies of documents must
be given to guarantor

disclosure

credit provider must give guarantor a
copy of the contract and document
explaining rights

limitation of guarantor's liability

cannot be liable for amount that exceeds the sum of
liabilities of the debtor under credit contract, plus
reasonable enforcement expenses

Changes to obligations
under credit contracts,
mortgages and
guarantees

unilateral changes by credit provider

must notify debtor of interest,
repayments, fees and credit limit
changes

changes by agreement of parties

credit provider must give
notice setting out particulars
of change

changes on grounds of hardship

a debtor who is unable reasonably,
because of illness, unemployment or
other reasonable cause, to meet
obligations under credit contract may
apply to credit provider for a change

extend period of contract
reducing amount of each
repayment
postponing due dates for payments

max $500,000 New!

Ending credit contracts,
mortgages and
guarantees

debtor has right to pay out
credit contract at any time

upon request, credit provider must
give debtor statement of payout

debtor/mortgagor may give
notice of intention to return
the goods

credit provider must sell goods and credit debtor with
amount equivalent to proceeds of sale (credit provider can
deduct certain amounts)

Enforcing credit
contracts, mortgages and
guarantees

requirements to be met
by credit provider
before it can enforce

debtor must be in default

debtor given default notice

prominent heading
default

action to remedy default
debtors right to hardship
application

credit reporting

enforcement of a guarantee

credit provider must have
judgment against debtor for
payment of guaranteed liabilitynot required if debtor is insolvent

judgment unsatisfied for 30 days
credit provider made
reasonable attempts to
locate the debtor without
success

defaults may be remedied

if done by due date in
notice, contract reinstated

acceleration clauses

a term providing that on the occurrence or
non-occurrence of a particular event, the credit
provider becomes entitled to immediate payment of
all of an amount under the contract that otherwise
would not have been payable

to operate, debtor must be in default
debtor must be given
default notice

default notice contains
additional statement
regarding acceleration
clause

default has not been
remedied

enforcement procedures for
goods mortgaged

credit provider may give notice requiring
debtor to inform credit provider of location
of mortgaged goods

credit provider must not
enter residential premises to
take possession of goods
unless

authorised by Court
consent of owner of
premises

after taking possession of goods

credit provider must give
debtor estimate of value of
the goods

enforcement expenses
statement of mortgagors rights

if debtor does not pay within
21 days, credit provider
may sell goods

mortgagor's remedies

mortgagor may apply to
regain possession of goods

Penalties for default of
credit providers in
connection with a
credit contract

key requirements

s 17 - matters to be
disclosed in credit contracts
s 23 - prohibited monetary
obligations
s 34 - information to be
contained in statement of
account

penalty for breach of key
requirements

if application by debtor or guarantors 114 - max penalty

if application by credit
provider or ASIC

s 116 - max penalty
$500,000

Related sale
contracts

applies to contracts for the sale of
goods if the sale is financed, or
proposed to be financed, wholly or
partly by credit to which the Code
applies

linked credit provider
tied credit contract

credit provider liable for
supplier's misrepresentations
about tied credit contract

liability of credit providers in
relation to goods

termination
conditional sale contract

if sale contract terminated

Advertising and related conduct

must not make false or
misleading representations
regarding matter that is
material to entry into credit
contract

must not harass a person in
attempting to get that
person to apply for credit

credit providers must not visit a place
of residence for purpose of inducing
person to apply for credit without prior
arrangement

Comparison rates

mandatory for credit
providers to include the
comparison rate in
advertisements for
consumer credit if an
interest rate is advertised

except continuing credit contracts

Consumer leases

goods hired must be wholly,
predominantly for personal,
domestic or household use

must be in form of written
lease document

lease must contain

description of goods
value of consideration to be paid

any other charges
amount of each rental payment

lessee must be given copy of lease

lessor must give 30 days
notice before taking
possession of goods
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