
Future of Financial
Advice (FFA) reforms

Background

Government response to the Inquiry into financial products and
services in Australia (the Ripoll Report), with additional reforms

Subject to political tides
assumes Labor government wins the next election
assumes no major political backlash

Information preliminary at this stage

information provided only via media release and information pack
legislation not drafted/released yet

subject to consultation

Overriding principles

"financial advice must be in the client's best interests - distortions to remuneration,
which misalign the best interests of the client and the adviser, should be minimised"

"in minimising these distortions, financial advice should not
be put out of reach of those who would benefit from it"

KEY DATE: 1 July 2012
Majority of reforms will commence on this date

Response to recommendations in Ripoll Report

Supported recommendations

1. imposition of fiduciary duty in
Corporations Act
6. extended powers for ASIC to ban
individuals from financial services

8. additional discretion for ASIC to not
grant or cancel an AFSL
10. investigation into statutory
compensation fund

Recommendations supported in principle

2. ASIC appropriately resourced

"ASIC is appropriately
resourced to perform its
functions."

7. agribusiness MIS licensees to
demonstrate sufficiency of working capital

11. ASIC develop and deliver more
effective, targeted education focused on
financial literacy

Not supported

3. advisers to more prominently disclose
restrictions on advice and conflicts of
interest in marketing material

difficult to meaningfully disclose, focus
more on simplifying disclosure

9. establishment of industry-based
professional standards board with ASIC
consultation matter for government, not ASIC

Supported with strengthening
4. cease payments from product
manufacturers to advisers

Being addressed following later reviews 5. financial advice becoming tax deductibleAdditional reforms

Expand availability of "simple advice"

intra-fund
advice
expanding

"The existing package which provides for simple advice within a
superannuation fund (known as intra-fund advice) will be extended to new
topics to facilitate simple, single issue, personal advice in a compliant
matter. This includes extensions to, for example, 1) transition to retirement,
2) intra-pension advice, 3) nomination of beneficiaries, 4) superannuation
and Centrelink payments and 5) retirement planning generally."

"assists with the affordability of advice issue"
consultation will occur

Removes accountants' licensing
exemption relating to SMSFsconsultation will occur for an alternative

Sophisticated/unsophisticated investor definitions to be
reviewed (i.e., what constitutes retail and wholesale clients)

Statutory compensation schemereport will be prepared

New advisory board for professional standards

conduct

competency
ethics

Boosting powers of ASIC

"broader range of matters when determining whether to
issue a licence, or whether to cancel or suspend a licence."

"powers to remove persons from the industry will also be enhanced, as it will be able to take into
account a wider range of matters"

Key reforms

"prospective ban on
conflicted
remuneration
structures including
commissions and
volume based
payments"

"in relation to the
distribution and
advice of retail
investment products"

managed investments
superannuation

margin loans

does not apply to
risk insurance - at
least for now

"concerns about affordability and the potential for
under-insurance need to be explored in this
context. There will be further consultation"

doesn't apply to soft dollar benefits initially - this will be subject to review

Fees

Not permitted

Upfront or initial commission
Trail commission

"Fee for service charged as an asset-based fee on
geared products or investment amounts"

"Any form of payment
based on volume or
sales targets"

"Volume bonus and fee rebate"
"Volume based payments or sales incentives"

"Volume based shelf space fee"

Permitted

"Fee for service charged as an asset-based fee on
un-geared products or investment amounts"

hourly rates

flat fees
fixed annual fees (retainers)

performance/outcome based fees

"Shelf space fee payments (not based on volume)"

Adviser charging regime

"Advisers will be required to agree their fees directly with clients and
disclose the charging structure to clients in a clear manner, including as far
as practicable, total adviser charges payable, expressed in dollar terms."

Ongoing services - the client will need to
opt in to renew the services

there will be consultation about the form
of the annual renewal notice

statutory fiduciary duty

"to place the best interests of their clients ahead of their own
when providing personal advice to retail clients"

subject to a "reasonable steps" qualification

"advisers and authorised representatives must take
'reasonable steps' to discharge the duty but are not
expected to base their recommendations on an
assessment of every single product available in the
market"

"If the adviser cannot recommend a product that is in the best interests of the client from their own
'approved product list' (a list of products that their licensee has authorised them to sell), then the
fiduciary duty may require them to search beyond the 'approved product list' or recommend that the
client should see another adviser."

This diagram a summary of the main elements of the 26 April 2010 media release
and information pack issued by Chris Bowen detailing the Future of Financial Advice

reforms.  There are likely to be some changes before this reform is implemented.
The document is subject to a Creative Commons Licence -

www.creativecommons.org.  The author is Holley Nethercote Commercial Lawyers.
To attribute the author, please provide this link to www.holleynethercote.com.au.

This diagram does not constitute legal advice, and is current as at April 2010.
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